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What is a patent troll?

• Patent troll:

– Does not practice or commercialise patented inventions

– Acquires and/or holds patents solely for enforcing and licensing
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Trolling in the US (1)

• In the US, ‘trolling’ is booming

– 2007: 24.5 % of patent infringement lawsuits by trolls

– 2011: 40%

– 2012: 56% (R. Feldman, T. Ewing, S. Jeruss, ‘The AIA 500 Expanded: The Effects of Patent 
Monetization Entities’, UCLA Journal of Law & Technology 2013, Volume 17, Issue )

• Procedural environment:

– Huge litigation cost: average cost of patent infringement lawsuit in 2009 was $5.5 million
(2009 AIPLA Economic Survey)

– Huge damage awards (jury, punitive damages)

– Risk of Injunction
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Trolling in the US (2)

• 75 % of the cases is settled:

– Due to costs involved and risk of injunction, defendant companies often find it more cost 
effective to settle, even if they do not believe that infringement has occurred, rather 
than proceed through expensive and uncertain litigation

– At too high a price (“hold-up”)

• “The folks that you’re talking about [Patent Trolls] are a classic example; they don’t 
actually produce anything themselves. They’re just trying to essentially leverage and 
hijack somebody else’s idea and see if they can extort some money out of them… [O]ur 
efforts at patent reform only went about halfway to where we need to go and what 
we need to do is pull together additional stakeholders and see if we can build some 
additional consensus on smarter patent laws.” (President Obama, 14 February 2013)

• Innovation Act passed Congress but stalled in Senate on 21 May 2014 (lobby of trial 
lawyers and pharma lobby)
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Trolling in Europe?

• Trolls In Europe?

– Less favorable environment than in US

• Cost of litigation is much lower (less leverage)

• Damage awards (no jury) are lower (less leverage)

– But trolls are becoming more active in Europe too

– Be prepared !
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Do what ? (1)

• Check vendor agreements

– Indemnification provision?

– Procedure to be followed for indemnification

– Indemnification is capped?

• Have IP counsel review the patents and the allegedly infringing product/process

– Very often trolls patents are ‘bad’ patents

– Design around possible?

– Obtain an opinion of IP counsel (to avoid ‘bad faith’ scenario) on invalidity and/or non-
infringement
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Do what ? (2)

• Extent of potential damages/royalties

– If cost of licensing offer exceeds cost of litigation and patents are bad patents indeed, it 
might be worth fighting

– Fighting will also help in keeping other trolls at a distance

• Explore whether other companies are prepared to cooperate /joint defense 
arrangements

– Cooperate in areas such as prior art searching, development of invalidity and non-
infringement defenses

– Divide work and share expenses

– Usually leads to stronger invalidity defenses because of greater resources
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Telenet / Rovi (1)

• Endless (vague) discussions:

– “Rovi’s patent portfolio in Belgium includes more than 225 issued patents and pending 
applications, and we have provided you with a complete list of this portfolio previously. We 
have not attempted to analyze each and every patent or application in that portfolio as we 
believe that is up to Telenet to establish its eventual need to take a license under the entire 
portfolio.”

– “Given the breadth and depth of our portfolio, we do not believe it is necessary for Rovi to 
illustrate infringement for each and every relevant patent in our portfolio.”

• (in the meantime) analysis of patent portfolio:

– Belgian portfolio less substantial than, e.g. Dutch, UK, German portfolio’s

– Only a few patents are relevant but good invalidity and/or non-infringement arguments

– No license required

• Just before the summer Rovi starts patent infringement proceedings
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Telenet / Rovi (2)
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Telenet / Rovi (3)
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Telenet / Rovi (4)

A. There is a server and a plurality of set-top-boxes

B. The server can freeze delivery of a media-on-demand program when it receives a request 
from a first set-top-box

C. The server can resume delivery to a second set-top-box when a request is received from 
that device

D. The delivery will be resumed at the point at which said delivery was frozen
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Telenet / Rovi (5)

• Defense:

– Patent is not valid

– Patent is not infringed

– Seeking an injunction is an abuse

• Counterclaim: 

– sending warning letters without specifying which claims of which patents are infringed
by which acts is an unfair trade practice
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Telenet / Rovi (6)

• Novelty: « An invention shall be considered to be new if it does not form part of the 
state of the art. »

• « The state of the art shall be held to comprise everything made available to the 
public by means of a written or oral description, by use, or in any other way, before 
the date of filing of the European patent application. »

• Absolute condition: 

– Wherever in the world

– Whatever language
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Telenet / Rovi (7)

NL 6514306
“buoyant bodies 1 are inserted into a sunken 
vessel 4 through a tube 3 from a salvage ship 2.”
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Telenet / Rovi (8)

'The Sunken Yacht', © 1949 Walt Disney
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Telenet / Rovi (9)

 

Play a movie session Session stop 

Store the session info 

Session resume on a 
different machine 

Session resume on 
the same machine 

Bo Zou, "Mobile ID Protocol: A badge-activated 
Application level Handoff of a multimedia streaming 
to support user mobility", August 2000,  p. 10
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Telenet / Rovi (10)

• President of Antwerp Commercial Court decided (3 April 2012) that:

– patent is invalid

– Rovi had comitted an unfair trade practice and issued an injunction prohibiting Rovi from
(i) sending cease-and-desist letters in which it does not specify which claims of which
patents it deems to be infringed by which acts and (ii) thereafter refusing to clarify when
requested to do so by Telenet under a penalty of 250.000 EUR per violation of the order

– seeking an injunction is not an abuse

• Rovi appeals but withdraws the appeal in August 2014

• Costs?
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Telenet / Rovi (11)



Brussels  /  Düsseldorf  /  Hamburg  /  London  /  Manchester  /  Munich  /  Palo Alto  /  Paris  /  Shanghai /  fieldfisher.com 19

Telenet / Rovi (12)

• Article 14 Directive of 29 April 2004 on the enforcement of intellectual property rights Directive:

“Member States shall ensure that reasonable and proportionate legal costs and other
expenses incurred by the succesful party shall, as a general rule, be borne by the 
unsuccesful party, unless equity does not allow this.” (underling added)

• In a decision of 26 Janauary 2015, the Antwerp Court of Appeal refers a preliminary question 
to the Court of Justice of the European Union:

“Do the terms ‘reasonable and proportionate legal costs and other expenses’ in Article 
14 of Directive 2004/48/EC of the European Parliament and of the Council of 29 April 
2004 on the enforcement of intellectual property rights (‘the Enforcement Directive’) 
preclude the Belgian legislation which offers courts the possibility of taking into 
account certain well-defined features specific to the case and which provides for a 
system of varying flat rates in respect of costs for the assistance of a lawyer?”
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Conclusion – Weapons against trolls

• Trolls have to be specific in their claims

• Injunction an abuse? 

– Courts are getting more sensitive about abuse IP rights

– ECJ, 16 July 2015, C-170/13, Huawei Technologies

– Pres. Commercial Court Antwerp, 19 July 2013, Sabam / Tomorrowland

• Costs

• Validity
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Uitsmijter (1)
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Uitsmijter (2)
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Uitsmijter (3)
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Uitsmijter (4)


